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The United States Constitution provides that "No State shall ... pass any ... Law impairing the Obligation of Contracts," ! 


thereby restricting the power of states to disrupt contractual arrangements,” and many state constitutions contain a similar 
guarantee.? The prohibition against the impairment of the obligation of contracts is referred to as the constitution's "Contracts 
Clause." Generally, the federal and state constitutional guarantees against the impairment of contractual obligations are applied 
coextensively," interpreted essentially identically,° and given the same effect.’ They afford equivalent protections," and courts 


apply the same analysis to alleged violations of a state contracts clause and the Federal Contracts Clause.” 
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The purpose of a constitution's Contracts Clause is to protect bargains reached by parties by prohibiting states from enacting 


laws that interfere with preexisting contractual arrangements. | In other words, the purpose of the Contracts Clause is to prevent 
the government from changing the relative position of two parties to an existing contract after the parties have assigned their 


own contractual rights and duties.” The purpose of the Contracts Clause, however, is not simply to prevent harm to the parties 
engaged in the contractual relationship. Its larger purpose is to encourage trade and credit by promoting confidence in the 
stability of contractual obligations, generally. The Contracts Clause protects certainty in business dealings and encourages 


private agreements.” 


Observation: 


It is sometimes recognized that the primary focus of the Contracts Clause is on legislation designed to repudiate or adjust preexisting 


debtor-creditor relationships.° 
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Although the Federal and State Constitutions' Contracts Clauses appear literally to proscribe "any" impairment of the obligation 


of contracts, the prohibition is not an absolute one? and is not to be read with literal exactness like a mathematical formula.’ 
Literalism in the construction of the Contracts Clause would make it destructive of the public interest by depriving the state 


of its prerogative of self-protection.“ 


The constitutional protection against the impairment of the obligation of contracts is no greater than other constitutional 
guarantees," and it cannot be construed to prohibit the exercise by a state of its other constitutional powers.° The Contracts 
Clause must be considered in conjunction with the reserved power of the state to protect the vital interests of the community,’ 


and its prohibition must be accommodated to the inherent police power of the state to safeguard the vital interests of its people.® 
The Contracts Clause does not bar the state's exercise of powers that are inherent in and essential to the effective operation of 
government,’ such as the power of eminent domain, 10 or the state's exercise of its police powers to promote the general welfare! ! 
or the common weal, even though contracts previously entered into may be affected. 12 This is true even if the legislature had 
by statute given assurance that it would not exercise those powers. 13 The US. Supreme Court calls this the "reserved powers" 
doctrine, !4 and under this doctrine, the reservation of the essential attributes of sovereign power is read into contracts as a 
postulate of the legal order. 15 One whose rights are subject to state restriction cannot remove them from the power of the state 


by making a contract about them and thereby attempt to invoke the protection of the Contracts Clause. ie 
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Not all laws affecting preexisting contracts violate the Contracts Clause, which prohibits state law impairing the obligation of 


contracts,/ and courts vary in their descriptions of the test for determining whether there has been a violation of the Contracts 
Clause, but common lines of analysis appear. The threshold inquiry or issue by a court is an examination of whether the state 


law has operated as a substantial impairment of a contractual relationship. Such threshold inquiry has three components: (1) 
whether there is a contractual relationship," (2) whether a change in the law impairs that contractual relationship, and (3) whether 
the impairment is substantial.“ If the threshold inquiry is met, and substantial impairment exists, the inquiry turns to the means 
and ends of the legislation, with the court asking whether the state law is drawn in an appropriate and reasonable way to 


advance a significant and legitimate public purpose. Specifically, the court must determine whether the law at issue has a 
significant and legitimate public purpose, and if so, the court must ascertain whether the adjustment of rights and responsibilities 
of the contracting parties is based on reasonable conditions and is of a character appropriate to the public purpose justifying the 


legislation's adoption." As more simply expressed, the court determines whether the impairment is reasonable and necessary 
to serve an important public purpose." If a contractual impairment is both reasonable and necessary for an important public 


purpose, then the law does not violate the Contracts Clause.? 


Some courts frame the test for determining whether there has been a violation of the Contracts Clause, in terms of whether a 


substantial impairment of the contractual relationship is permissible as a legitimate exercise of the state's sovereign powers. n 
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Observation: 


The scrutiny to which a court subjects the challenged law is proportional to the degree of impairment.!! 
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Whether a law violates the Contracts Clause of the Federal Constitution, prohibiting the impairment of the obligation of 
contracts, is a federal question. ! The question of whether a contract was made? also is a federal question for purposes of Contracts 
Clause analysis,? although a court may rely on general and local law when determining the answer. Accordingly, whether a 


state statute creates a contractual obligation for purposes of federal Contracts Clause analysis is a federal question." 


Observation: 


Although federal courts look to state law to determine the existence of a contract, federal rather than state law controls as to whether 
state or local statutes or ordinances create contractual rights protected by the Contracts Clause; nevertheless, federal courts do 


accord respectful consideration and great weight to the views of the state's highest court.° 
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The Contracts Clause of the Federal Constitution, proscribing the impairment of the obligation of contracts is, by its very 
language, a limitation on the powers of the states only, | and applies only to the states.” It has been held to extend to the Virgin 


Islands,” to the "local" government of the District of Columbia,* and, by inference, to Puerto Rico.” 


State and federal constitutional prohibitions against the impairment of contracts prohibit any form of state legislative action 
impairing existing obligations.° This includes state statutes and constitutions’ and direct action by the people, such as through 
referenda’ or an initiative process.” Such constitutional prohibitions against the impairment of the obligation of contracts apply 


only to measures that are state laws. os 
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The Contracts Clauses ofthe Federal and State Constitutions, prohibiting the impairment ofthe obligation of contracts, are aimed 
at the legislative power of the state! and are directed against legislative action, and not at the general acts of administrative or 
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The Contracts Clause ofthe Federal Constitution is directed only against impairment by legislation and not against the judgments 


or decisions of courts, ! and is not violated by a judicial determination.” Accordingly, although a contract may be valid by virtue 
of the judicial construction of a statute or otherwise at the time it is entered into, it is not unconstitutionally impaired by a 


change in those judicial decisions rendering it invalid.? There is no vested right in the decisions of a court, and a change in the 
decisions of a state court does not constitute the passing of a law, although the effect of such change is to impair the validity 


of a contract made in reliance on prior decisions.“ 


Some courts, in interpreting the Contracts Clause of their state constitutions, follow the federal rule and hold that decisions of 
a court are not laws under the Contracts Clause,’ and that such Contracts Clause is not violated by a judicial determination.° 


Other courts, however, interpret the Contracts Clause of their state constitutions to apply to judicial decisions.’ In these states, 
if a contract when made was valid under the laws of the state as then expounded and administered in its courts of justice, its 


validity and obligation cannot be impaired by any subsequent decision of its courts altering the construction of the law." In some 
states, the state constitutional prohibition against impairment of contract resulting from changed judicial interpretation applies 
only to cases of statutory interpretation where the statute involved had received uniform judicial construction in numerous cases 
over a long period of years.? 
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The Contracts Clause of the Federal Constitution is not a limitation on the powers of Congress! or the federal government.” 
Accordingly, Congress is not prohibited from passing laws impairing the obligation of contracts," and the terms of an otherwise 
enforceable contract in some cases may be abrogated by supervening federal statute or regulation. Congress can act free of the 


constraints of the Contracts Clause even when enacting legislation for the District of Columbia.? 
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The Contracts Clauses of the Federal and State Constitutions do not apply to a law enacted prior to the making of a contract 
the obligation of which is claimed to be impaired, but only to a statute of a state enacted after the making of the contract.” It 


is presumed that contracts are made in contemplation of the existing law.? Accordingly, when a statute was in force and effect 
at the time a contract was made, there is no impairment in violation of the Contracts Clause, because existing statutes are read 


into future contracts and enter into the contract terms by implication. 
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The Contracts Clause of the Federal Constitution,! as well as that of some state constitutions,” does not prohibit the states from 
repealing or amending statutes generally or from enacting legislation with retroactive effects. The Contracts Clause, in general, 


however, prohibits the legislature from enacting laws that retroactively impair contract rights,” and prevents the retroactive 


impairment of contracts.^ A proper retroactive application of a statute requires a determination that the legislature clearly 
intended the statute to apply retroactively and that retroactive application does not impair vested contract rights in violation 
of the Contracts Clause.’ Accordingly, a law may not be applied retroactively if it would impair contractual obligations? or 
disturb vested rights." Even if a statute is remedial or procedural it cannot be applied retroactively if retroactive application 
would impair a contractual obligation? or vested rights.” Furthermore, a statute cannot be applied retroactively in violation of 


the Contracts Clause even if the act giving rise to the contractual obligation occurs after the effective date of the statute. 19 
If a statute's retroactivity is not made express, a presumption against retroactivity applies if it affects contractual rights. m 
The Contracts Clause does not apply to statutes with prospective effect. ! Thus, when a statute is applied prospectively to 


contracts formed subsequent to the adoption of the statute, the prohibition of the impairment of the obligation of contracts is 


not violated. ? 
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Observation: 


Some state constitutions, unlike the Federal Constitution, include an express prohibition against retrospectively operating laws, 


whether in addition to a prohibition on laws impairing contractual obligations!“ or in lieu thereof. ^ 
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To determine whether there has been a violation of the Contracts Clause, prohibiting the impairment of the obligation of 
contracts, a court first must ascertain whether a contract exists! or whether a contractual relationship exists involving the person 


asserting the impairment.” In considering whether a contractual relationship exists, the inquiry goes not just to whether there 
is any contractual relationship between the parties, but to whether there is a contractual agreement regarding the specific terms 
3 


allegedly at issue. 
The term "contract," for purposes of the Contracts Clause, is used in its ordinary* or usual sense, signifying an agreement of 
two or more minds, upon sufficient consideration, to do or not to do certain acts.” No single form of wording is essential.° The 
Contracts Clause applies to any kind of contract,’ and takes under its protection all valid contracts of every description,® whether 


executed or executory,” written or verbal, 1? express or implied.!! The prohibition against the impairment of the obligation of 
contracts, however, has been held to embrace only those contracts which respect property or some other object of value; that is, 


contracts that confer rights that may be asserted in courts of justice. 12 Protection under the Contracts Clause does not extend to 


contracts that relate to rights that are not rights of property but instead are governmental or political rights and privileges. ls 
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Observation: 


The question whether there is a contractual relationship for purposes of the Contracts Clause is distinct from whether there is a 


contract under state law. "4 
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Only those contracts in which the parties have a vested beneficial interest are afforded protection by the Contracts Clause, 
prohibiting the impairment of the obligation of contracts. Contingent, speculative, or expectation interests are not within the 


protection of the Contracts Clause.? 
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The Contracts Clause, prohibiting the impairment of the obligation of contracts, does not protect expectations that are based on 


contracts that are invalid, illegal, unenforceable, or that arise without the giving of consideration. ! However, state or municipal 
contracts held invalid by a court may be validated by the subsequent passage of legislation indicating a clear intent on the 


legislature's part to render such contracts valid.” 


A contract that rests on an unconstitutional statute is itself void and creates no obligation to be impaired by subsequent 


legislation. 
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Although a statute tending to impair the obligation of a contract is inoperative as to contracts existing at the time of its passage, 
it may nevertheless be valid and operative as to future contracts! or as to rights under an existing contract where such rights are 
not yet vested.? In other words, the Contracts Clause is only implicated when an existing contract is substantially impaired; it has 


no application to future contracts.? A statute cannot be said to impair a contract that did not exist at the time of its enactment.^ 
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The Contracts Clause, prohibiting legislation impairing the obligation of contracts, applies to contracts entered into by a state,! 
thereby restricting states from impairing their own contracts,” and limiting the power of the states to modify their own contracts 
with other parties. The Contracts Clause thus protects against a change in the state's obligations that operates as a substantial 
impairment of a contractual relationship.* The Contracts Clause also applies to contracts entered into by municipalities,” 


counties, and other governmental entities. 


When a state is acting not in its capacity as a sovereign but in its proprietary capacity as a party to a contract, the state is bound by 
the same rules as those which it applies to its citizens." The courts will closely scrutinize state statutes affecting public contracts 
to make certain that the state is not attempting to escape from its own financial obligations in violation of the Contracts Clause.’ 
However, a contract entered into between the state and an individual "subject to law" permits the state to rescind such contract 


without impairing the obligation of it? 
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Included within the Contracts Clause's guarantee against impairment of contracts are contracts by one state with another! and 


contracts between a state and the United States.” 


No protected contractual obligation arises between a state and its subordinate governmental entities solely as a result of 


their relationship.? The state may constitutionally pass retrospective laws waiving or impairing its own rights or those of its 
subdivisions or imposing on itself or its subdivisions new liabilities with respect to transactions already passed as long as private 


rights are not infringed." 
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Statutes may create contractual obligations between the government and private parties that are protected by the Contracts 


Clause from impairment by state action. A statute may be treated as a contract for purpose of the Contracts Clause when the 
language and circumstances evince a legislative intent to create private rights of a contractual nature enforceable against the 


state.” In order for a legislative enactment to be deemed a contract for the purposes of the Contracts Clause, there must be a 
clear, clear and unmistakable,* or clear and unequivocal’ indication that the legislature intends to bind itself in a contractual 


manner; mere implication is not enough.° Absent an adequate expression of actual intent to create a contract, a statute which 
is undoubtedly a scheme of public regulation will not lightly be construed to be, in addition, a private contract to which the 


state is a party.’ 


There is no presumption or inference that a public contract was made by state legislation.® Rather, it is presumed that the 
legislature did not intend to bind itself contractually,’ and a statute is presumed not to create private contractual!” or vested 


rights, L or to confer rights contractual in nature. Á 


Legislative intent for a statute to give rise to contractual obligations may be found where the language of the statute itself uses 
contractual terminology, ? expressly authorizes a contract, !4 or states that benefits are contractual.'> When a legislature in a 


statute uses contractual language that induces public reliance, it can create an enforceable contract. i Statutory language may 


WESTLAW 


§ 764. Statutes as creating protected contract, 16B Am. Jur. 2d Constitutional Law § 764 


evince an intent to create private contractual or vested rights if it expressly bars future amendments that would reduce benefits 


already granted.!7 A state contract, however, is generally not inferable from statutory provisions that contain no limitations on 


their future repeal or amendment. 18 
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A legislative grant under which rights have vested amounts to a contract, and a subsequent statute attempting to impair or annul 


such grant, is unconstitutional because it is a law impairing the obligation of contracts in violation of the Contracts Clause.! 
Thus, if a state makes a grant absolute in terms and without any reservation of a right to alter, modify, or repeal it, this constitutes 


an executed contract, and the state is forbidden to pass laws impairing the obligation arising therefrom.” The same rule is fully 
applicable to grants embodied in municipal enactments.? No obligation of contract is impaired by alteration of a conditioned 


grant. 


On the other hand, it is also the rule that the legislature has the power to take away by statute that which has been given by 
statute except when to do so would obviously amount to the impairment of a vested right.? The recall of such a privilege is not 
an impairment of the obligation of contracts. So, until a general power granted to corporations has been exercised, the terms 
and conditions under which it may be exercised are subject to legislative control.’ Provisions granting such a right or power to a 
corporation do not partake of the nature of a contract,® and the revocation of such a privilege at any time before it is acted upon 
does not amount to impairment in a constitutional sense.” However, once acted upon, a corporate charter is a contract entitled 
to constitutional protection, |? and it may not be amended or repealed without the consent of the corporation or its members 


unless such right was reserved by the legislature. |! 
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For purposes of the constitutional protection against the impairment of the obligation of contracts, provided by the Contracts 
Clause, the "obligation" of a contract is defined as the law or duty that binds the parties to perform their agreement.! It consists 
in that which a person has undertaken to perform,” and it is a legal, not a mere moral, obligation." A contract's obligations thus 


are its legally enforceable rights and duties. 
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In conformity with the well-established rule that the laws that subsist at the time and place of making a contract enter into and 


form a part of it as if they were expressly referred to or incorporated in its terms,! the obligation of a contract is measured 
by the standard of the laws in force at the time it was entered into, and its performance is to be regulated by the terms and 


rules that they prescribe. The obligation of a contract thus depends on the law in effect when that contract was made. The 
law that establishes the obligation of a contract is not general or universal law but the law of the jurisdiction in reference to 


which the contract is made.^ 


Laws that are in force at the time that parties enter into a contract are merged with other obligations that are specifically set forth 


in the agreement and legally do not impair the contract under the Contracts Clause. The obli gations protected by the Contracts 
Clause thus include not only the express terms of a contract but also the contemporaneous state law pertaining to interpretation 


and enforcement. Accordingly, state laws incorporated into private contracts may create implied contractual obligations that, 


while not expressly stated in a contract, may nonetheless provide a basis for a Contracts Clause claim.’ 
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Nothing is more material to the obligation of a contract than the means of its enforcement,! and a remedy is a part of the 
obligation guaranteed by the Contracts Clause against impairment.? For an existing or specific remedy to be an obligation of a 


contract, however, it must have been contracted for and agreed to by the parties in the contract itself? 


Observation: 


Changes in the laws that make a contract legally enforceable may trigger Contracts Clause scrutiny if they impair the obligation of 
4 


preexisting contracts, even if they do not alter any of the contracts' bargained-for terms. 
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The term "impair," for purposes of the Contracts Clause's prohibition of legislation impairing the obligation of contracts, is given 
Its ordinary meaning, which, according to the most basic dictionary definition, is to make worse.! It is also defined as meaning to 
diminish in quantity, value, excellency, or strength; to lessen in power; or to weaken.” Accordingly, an obligation of a contract is 


impaired for purposes of the Contracts Clause when it is made worse or is diminished in quantity, value, excellence, or strength. 


A law impairs the obligation of a contract in violation of the Contracts Clause when it deprives a party of the benefits of the 
contract? or when it takes from the party that party's whole contract and all the rights that it was intended to confer.” A law also 


impairs the obligations of a contract when it renders those obligations invalid or releases or extinguishes them. Likewise, a 
law that has the effect of rewriting an antecedent contract in a manner that changes the substantive rights of the parties to the 


existing contract, or changes the intention and legal effect of the parties, giving to one a greater or the other a less interest or 
benefit in the contract, impairs its obligation in violation of the Contracts Clause. A contract also is impaired by legislation 


that alters its terms, imposes new conditions, or lessens its value.” 


No contractual obligation is impaired when state action implicates the subject matter of a contract, but does not alter any of the 


duties that the parties to the contract are legally required to perform. w 


WESTLAW 


§ 769. Impairment of obligation of contract, generally, 16B Am. Jur. 2d Constitutional... 


Observation: 


No attempt is made in the Federal or State Constitutions to enumerate the modes by which contracts may be impaired. < 
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Laws impairing the obligation of contracts violate the Contracts Clause only 1f the impairment is substantial.! In determining 
whether the impairment of the obligation of contract is substantial for Contracts Clause purposes, a court considers the extent to 


which the law undermines the contractual bargain and prevents the party from safeguarding or reinstating one's rights.” A court 
also considers the extent to which the law interferes with a party's reasonable expectations? atthe time of contracting, regarding 
the specific contractual rights the state's action allegedly impairs.* In order for a contractual impairment to be substantial, the 
total destruction of contractual expectations is not necessary.” When public contracts are involved, even minimal impairment 


of contractual expectations violates the Contracts Clause if there is no real exercise of police power to justify the impairment. 


A finding of minimal alteration of contractual obligations, however, may end the court's inquiry as to the alleged violation of 


the Contracts Clause.’ 


An impairment to a contract is substantial in violation of the Contracts Clause if it disrupts actual and important reliance 
interests? or significantly alters the duties of a party.” Legislation causes a substantial impairment in violation of the Contracts 


Clause if it alters a central undertaking of the contract that substantially induced a party to enter the bargain. ^ A law that 
provides only one side of the bargaining table with the power to modify any term of a contract after it has been negotiated and 


executed is perhaps the epitome of a substantial impairment. !! However, legislation readjusting rights and burdens does not 
violate the Contracts Clause solely because it upsets otherwise settled expectations, even though the effect of the legislation is 


WESTLAW 


§ 770. Requirement that impairment of contractual..., 16B Am. Jur. 2d... 


to impose a new duty or liability based on past acts.!? A law that technically alters an obligation of a contract also does not 


substantially impair it if the alteration merely restricts a party to those gains reasonably to be expected from the contract. B 


CUMULATIVE SUPPLEMENT 
Cases: 


For those who do business in a heavily regulated industry, the expected costs of foreseeable future regulation are already 
presumed to be priced into the contracts formed under the prior regulation, for purposes of determining whether contractual 
impairment is substantial, as would violate Contracts Clause. U.S. Const. art. 1, § 10, cl. 1. Auracle Homes, LLC v. Lamont, 
478 F. Supp. 3d 199 (D. Conn. 2020). 
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In determining whether a state law operates as an impairment of the obligation of contract, in violation of the Contracts Clause, 
a court must consider whether the parties to the contract were operating in a regulated industry, ! and if so, the extent to which 


the industry subject to the contract has been regulated in the past.” Parties who contract with respect to a regulated industry 
enter those contracts subject to further, reasonable regulation, and as such, are presumed to contract with the knowledge that, 


regardless of the terms they agree to, subsequent reasonable regulation might require them to amend one or more of those terms.” 


In other words, when a party enters an industry that is regulated in a particular manner, it is entering subject to further legislation 
in the area, and changes in the regulation that may affect its contractual relationships are foreseeable for Contracts Clause 


purposes.“ Generally, the more heavily regulated the industry, the less reasonable it is to expect that contractual relationships 


will not be altered by legislation, for Contracts Clause purposes." Accordingly, where an industry has been heavily regulated, 
regulatory changes that abrogate an industry player's contract rights are less likely to be considered substantial impairments in 


violation of the Contracts Clause. In such cases, the complainant may be required to demonstrate that the challenged legislation 


gives rise to an impairment of overriding severity." 


Prior regulation of an industry as a whole does not necessarily preclude every claim that subsequent legislation unconstitutionally 
impairs preexisting contractual obli gations.? A court must look to the nature as well as the act of regulation to determine whether 


an industry has been sufficiently regulated in the past to preempt a Contracts Clause challenge.” The prior regulation must share 
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more in common with the challenged legislation than merely the industry in which it operates in order to bar a subsequent 


finding of substantial impairment under the Contracts Clause. 


10 


New legislation may constitute a violation of the Contracts Clause when applied to industries never before or only lightly 


regulated, especially if such legislation cannot be justified as necessary for the public interest. us 
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It is not always unconstitutional for changes in statutory remedies to affect preexisting contracts.! The Contracts Clause, 
prohibiting laws that impair the obligation of contracts, does not preclude the legislature from passing laws that impose new 


procedures on the enforcement of substantive rights under a contract, and it is to be assumed that the parties make their contracts 


with reference to this power of the state.? On the other hand, when a law is so changed that the means of enforcing the duty 
imposed by a contract are materially impaired, the obligation of the contract no longer remains the same, and the Contracts 


Clause is violated.“ Legislation that tends to postpone or retard enforcement of a contract is an impairment of a contractual 


obligation under the Contracts Clause.? 


For purposes of the Contracts Clause, the legislature may not so circumscribe an existing remedy with conditions and restrictions 
as seriously to impair the value of the right. No changes in remedies that materially lessen the value of an agreement or that 
abridge, obstruct, or unreasonably delay rights thereunder will be permitted." If a law deprives the holder of the contract of 


all adequate and efficacious remedy, the obligation of the contract is impaired for the purposes of the Contracts Clause." For 
example, while a state is free to regulate the procedure in its courts even with reference to contracts already made and moderate 
extensions of the time for pleading or for trial will ordinarily fall within the power so reserved, a different situation is presented 
when extensions are so piled up as to make the remedy a shadow, and a statute attempting so to regulate extensions is void as 


impairing the obligation of contract. 
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Generally speaking, laws that add to a means of enforcing existing obligations are held not violative of the Contracts Clause. 1 


Observation: 


A reasonable modification of statutes governing contract remedies is much less likely to upset expectations than a law adjusting 


the express terms of an agreement. !! 
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While the legislature may not withdraw all remedies or the only existing remedy and, thus, in effect, destroy a contract,! the 
modes of procedure in the courts of a state are so far within the legislative control that a particular remedy existing at the time 
of the making of a contract may be abrogated altogether without impairing the obligation of contract 1f another and equally 


adequate remedy for the enforcement of that obligation remains or is substituted for the one taken away.” The abrogation or 
substitution of remedies may be accomplished even though the new or the remaining remedy is less convenient than that which 


was abolished or less prompt and speedy.? 


A legislative act declaring certain existing rights unenforceable after a fixed date in the future is not unconstitutional as impairing 
the obligation of a contract, if the date so fixed provides a reasonable time for the institution of proceedings for the vindication 


of such rights.* Likewise, a statute temporarily denying a remedy and operative only for a reasonable time does not impair the 


obligation of contracts, especially where enacted to combat existing evils and to prevent worse or more extensive evils.? 
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It is a general rule that the legislature has power, in the absence of any inhibiting constitutional limitation, to pass a curative 
statute to correct errors or informalities in deeds, mortgages, and other instruments defectively executed or acknowledged where 


the rights of third parties which have been acquired in good faith are saved,! or to correct defects in statutes,” and no impairment 


of the obligation of contracts is necessarily effected by such curative laws. 
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Legislation that mandates that the state breach one of its contractual obligations yet does not change or eliminate the obligation 
itself does not contravene the Contracts Clause.! The state, like any private party, must be able to breach contracts without 
turning every breach into a violation of the Contracts Clause.” The distinction between a breach of contract and an impairment 
of contract depends on the availability of a remedy in damages.” If a contract is merely breached and the duty to pay damages 


remains, then the obligation of the contract remains and there has been no impairment. Thus, if a state breaches a contract but 
does not impair the counterparty's right to recover damages for breach, the state has not impaired the obligation of contract, 


in violation of the Contracts Clause.? 
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Frequently, parties, in executing a contract, stipulate in the body of the contract what remedy is to be pursued in the event ofa 
breach. In such cases, the remedy agreed upon becomes a part of the obligation of contract and any subsequent statute that affects 


the remedy impairs the obligation and is unconstitutional under the Contracts Clause.! The effect of such a specific reference 
to and incorporation of such remedies is to deny to the legislature some of the power it might otherwise have over the alteration 
and substitution of remedies; when a contract 1s made stipulating for a specific remedy, it cannot be modified by subsequent 
legislation requiring the parties to pursue a different remedy, even though in the stipulation as to the remedy the directions of 


the statute are disre garded.” Similarly, when a state enters into a contract with a private individual, it is competent for the parties 
to provide, as a substantive part of the contract, special remedies for the enforcement of their respective obligations, and in such 


a case neither party may, without the consent of the other, resort to any form of remedy other than those stipulated for? 
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If a state law constitutes a substantial impairment of an obligation of contract, for purposes of the Contracts Clause, the state, 


in justification, must have a significant and legitimate public purpose behind the law.! The requirement of a significant and 
legitimate public purpose guarantees that the state is exercising its police power rather than providing a benefit to special 


interests. Such requirement is primarily designed to prevent a state from embarking on a policy motivated by a simple desire 
to escape its financial obligations or to injure others through the repudiation of debts or the destruction of contracts or the denial 


of the means to enforce them.? 


A significant and legitimate public purpose, as required for legislation that substantially impairs a contractual obligation, is one 
aimed at remedying a broad and general social or economic problem.“ It need not be addressed to an emergency or temporary 
situation.” The purpose of the legislation cannot be simply the financial benefit of the sovereign or for the mere advantage 
of particular individuals.Ó The protection of the public treasury is generally not a significant and legitimate public purpose to 
support impairment of a contractual obligation.’ Likewise, leveling the playing field between contracting parties is not in itself a 
significant and legitimate public purpose." The elimination of unforeseen windfall profits, however, 1s a legitimate state interest 


to support impairment of a contractual obligation.? 


The state's interests in justifying the substantial impairment of a contractual obligation are less compelling when the contracts 


of tribal sovereigns are at issue because state laws and policies do not extend to tribal lands unless authorized by Congress. 19 
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Practice Tip: 


The burden of proof is on the state to show that its law substantially impairing an obligation of contract has a significant legitimate 


public purpose. !! 
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The Contracts Clause limits otherwise legitimate exercises of state legislative authority, and the existence of an important public 


interest is not always sufficient to overcome that limitation.! Even if a state is able to identify a significant and legitimate 
public purpose behind legislation found to substantially impair a contractual obligation, the court must consider whether the 


impairment is reasonable and necessary to serve the public purpose.” In other words, the fact that a contract-impairing law has 
a legitimate public purpose does not mean there is no Contracts Clause violation; the impairment must also be one where the 


means chosen are reasonable and necessary to meet the stated public purpose.? 


In determining whether legislation impairing a contractual obligation is reasonable and necessary to serve a public purpose, the 


court engages in an independent analysis of whether the legislative purpose could have been achieved by less drastic measures." 
When a government enacts legislation affecting an impairment of existing contracts, it must use the least intrusive means to 


achieve its goals; it is not free to impose a drastic impairment of private contractual relationships when an evident and more 


moderate course would serve its purposes equally well.° A substantial impairment to a contract is not necessary, and thus 
violates the Contracts Clause, if the state could achieve its goal through a less drastic modification or without modifying the 


contract at all.’ 


Unless the state itself is a contracting party, courts properly defer to legislative judgment as to the necessity and reasonableness 


of a particular measure.® The state does not have to prove its choice the best among the available alternatives; rather, the party 
challenging the legislation must prove that there is no rational relationship between the state's ends and its means; merely 


contending that there was a better way is not sufficient.” 
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When determining whether legislation that substantially impairs a contractual relationship is necessary and reasonable under 
the Contracts Clause, legislation impairing a state's own contracts face more stringent examination than legislation regulating 


contractual relationships between private parties.! When a public contract is involved, complete deference to a legislative 
assessment of reasonableness and necessity is not appropriate, and less deference is required,? since the state's self-interest 
is at stake.“ A state is not completely free to consider impairing the obligation of its own contracts on a par with other policy 
alternatives? and is not free to impose a drastic impairment when an evident and more moderate course would serve its purposes 


equally well. 


In assessing the reasonableness of a constitutional amendment impairing a state's contractual obligation, a court evaluates 
whether the social concerns that prompted the changes were foreseeable when the state entered into the compact and whether 


the conditions have changed sufficiently since the state entered the contract.’ The extent of the impairment is also a relevant 


factor in determining its reasonableness.? 
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States and other government entities have rarely been able to justify impairing contractual obligations entered into in financial 
markets, such as the public bond market. When bonds are Issued, there arises a contract between the purchaser and seller, the 


obligation of which cannot be impaired without violating the Contracts Clause.? The contract is substantially impaired when 
legislation detrimentally affects the financial framework that induced the bondholders to originally purchase the bonds, without 


providing alternative or additional security. This is true even if the market for the bonds remains strong following the law's 
enactment.^ The financial framework of a bond contract is detrimentally affected when a law put into effect after bonds were 
issued diminishes a tax source (that is, repeals a tax or reduces the tax base) that was pledged to support repayment of the bonds.? 


An unconstitutional impairment of contract thus may arise when a portion of a bondholder's security 1s removed. However, as 
long as the bond-issuing entity is clearly able to repay its obligations within statutory and constitutional limitations, legislation 


reducing the entity's tax base does not impair the obligation of contracts in violation of the Contracts Clause." Likewise, the 
bond issuer can transfer operational control over property that generates revenues to fund the bonds, so long as the property 


remains dedicated to purposes that fund the bonds.? 


The government has no power to impair contracts by imposing statutory limitations on municipal bonds that override maturity 
and redemption provisions of outstanding bonds and indentures.? A mere change in the value or rating of outstanding general 


obligation bonds, however, is not, by itself, sufficient to prove impairment of contract. i 
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The terms and conditions of public employment, unlike those of private employment, generally are established by statute or 
other comparable enactment, such as charter provision or ordinance, rather than by contract,! and are not generally protected 


by the Contracts Clause from repeal or revision at the discretion of the legislative body.? Therefore, a government employer's 
unilateral modification of a discretionary personnel policy does not constitute the impairment of a contract in violation of the 


Contracts Clause.) The appointment to and tenure of an office created for public use and regulation of the salary affixed to 


such office also do not come within the import of the term "contracts" intended to be protected by the Contracts Clause.^ 
However, when there is some clear indication that the legislature intends to bind itself contractually, a public contract concerning 


employment terms and benefits may arise out of statutory language and thus implicate the Contracts Clause.? Furthermore, 
with regard to at least certain terms or conditions of public employment that are created by statute, an employee who performs 
services while such a statutory provision is in effect obtains a right, protected by the Contracts Clause, to require the public 


employer to comply with the prescribed condition. 


State courts have generally viewed a public pension plan as creating implied-in-fact unilateral contracts, and that pension 
rights are obligations protected by the Contracts Clause.? However, there is significant disagreement about when contractually 


enforceable rights accrue under such plans.? One widely held view is that at some point, public employees' contractual rights 
to pension benefits vest, and after vesting, the state is contractually bound to honor its obligation to provide a pension without 


any further modifications or decreases in overall benefit levels. 10 Several states have provisions in their constitutions declaring 
that vesting occurs at the moment of public employment and barring any legislative modifications that retroactively reduce 
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the accrued benefits of public employees. !! Other states recognize that it is not the vested nature of the right to a pension 


upon retirement that is significant but rather a plan participant's substantial, detrimental reliance on the promise of a pension. a 


Several states follow a modified contract approach which permits some unilateral legislative modifications of pension plans 
as long as the legislature offsets any new disadvantage with comparable new advantages as seen from the point of view of the 


public employee. 13 Determinations regarding the intent of legislatures to be bound or the time at which obligations and rights 


become protected may depend on the particular statutory provisions challenged. !* For this reason, some courts recognize a 
danger in adopting a theory of pension rights and analyzing whether a particular challenged statute created contract rights from 


that perspective, preferring to focus primarily on the statutory language. mn 


Any attempt to reduce or terminate benefits for government employees that are established by a statute or ordinance is prohibited 


by the Contracts Clause, but where the statute itself provides that it is subject to legislative change, it may be amended. m 


As with other types of contracts, public employment contracts may be impaired if the law was reasonable and necessary and 


narrowly drawn. i 
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It has been held that in unusual emergency situations, such as where a governmental unit has declared itself bankrupt, the 
governmental unit's unilateral action to impair its contracts with its employees and other parties will be upheld if the declared 
emergency is based on an adequate factual foundation; the agency's action is designed to protect a basic social interest and not 
benefit a particular individual, the law giving rise to the impairment at issue is appropriate for the emergency and obligation, and 


the agency's decision is temporary and limited to the immediate exigency that caused the action.! Thus, a city's salary reduction 
plan instituted in response to a budgetary shortfall did not violate the Contracts Clause, even though the city substantially 


impaired an extant contract with its teachers and police by approving the plan.” The impairment was an exercise of the city's 
legitimate powers and was, thus, permissible, considering that the city clearly sought to tailor the plan as narrowly as possible 


and that the salary reductions were reasonable under the circumstances.” Moreover, the fact that a state insurance commissioner's 
tule to regulate insurance practices was determined to be a needed response to an emergency situation, was enacted to protect 
a societal interest in maintaining insurance without arbitrary deprivation, was precisely tailored to meet an existing emergency, 
imposed reasonable conditions upon insurers consistent with the statute, and was initially limited in duration until a new rule 
was adopted by normal administrative procedures foreclosed the insurers' contention that the rule unconstitutionally impaired 


contractual obligations in violation of the Contracts Clause.* On the other hand, a public employees salary deferral program, 
implemented under a state law under which affected executive branch employees received only a portion of their salaries for 
certain periods, was held to be an unconstitutional impairment of contract, notwithstanding the fiscal crisis the state was in and 
notwithstanding the fact that the burden was spread rather broadly, inasmuch as the program was not reasonable and necessary 


in that other alternatives existed.? In addition, a statute effecting a lag of payroll upon both represented and unrepresented 
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nonjudicial employees so as to offset the state's budget shortfall was invalid as a violation of the Contracts Clause, since the 


impairment of the contract was substantial and could not be justified as a legitimate means of alleviating the state's fiscal crisis. 
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